Changes to Australian Citizenship Law to Take Effect in 2007:

Prior to the creation of Australian citizenship in 1949 by the Nationality and Citizenship Act 1948 (later renamed the Australian Citizenship Act 1948) Australians were British subjects and Australia shared a common nationality code with the United Kingdom and the other Commonwealth countries at the time. The 1948 legislation been amended on many occasions but the most significant changes occurred in 1973, 1984, 1986 and 2002.  The year 2007 is shaping up as another such milestone.
Recently, new legislation was introduced into Parliament to update the Australian Citizenship Act 1948. This legislation has been the subject of considerable public discussion and debate (especially the proposed extension of the current residence requirements) and has not yet been passed by both houses of the Australian Parliament.  However, it is expected to pass into law during 2007. The Government has stated the legislation is unlikely to take effect before 1 July 2007.  The following summary, taken from the Act and accompanying Explanatory Memoranda, outlines the main changes.
Resumption of Citizenship:

Former citizens who renounced their Australian citizenship because they wanted to acquire or retain another citizenship, or to avoid significant hardship or detriment, may now resume their Australian citizenship, if they are of good character. 
Citizenship by Descent:
Since the commencement of the Act in 1949, there has been provision for registration of children as citizens by descent in one form or another. For many years the law required that the child be registered within one year of the birth. This was later changed to registration within 18 years of the birth and provision was made for the registration of citizenship by descent of people who were already over the age of 18 years. 
In 2002, in response to a recommendation by the Australian Citizenship Council, the age limit for registration was increased to 25 years. However, some Australians were not aware of the time limits for registration of a child as a citizen by descent and the result is that in some families there are children eligible for registration as citizens by descent and others who are not because they were not over 18 years in 1984 and are now over 25 years of age.  The 2007 amendments remove this age limit completely.
Citizenship for Adult Children of Former Citizens:

The 2007 amendments allow the grant of citizenship to adult children of former Australian citizens (only where the parent lost Australian citizenship under section 17 of the 1948 Act prior to 2002).  Prior to 2002 the effect of the former section 17 was that Australian citizenship was lost if a person voluntarily acquired the citizenship of another country.  
Many people were not aware of Section 17 nor that they were no longer Australian

citizens, until they attempted to register a child as a citizen by descent or sought to renew their Australian passport. In October 2003, a policy change enabled the provision of citizenship to children aged under 18 who were born overseas after their parent lost Australian citizenship under the former Section 17. This was managed by way of Ministerial discretion. New subsection (6) reflects this policy change and enables those aged over 18 to access their Australian heritage.

People born outside Australia before 26 January 1949:

Proposed subsection (3) refers to persons born outside Australia or New Guinea before 26 January 1949 (the date of the commencement of the old Act). It provides that a person born outside Australia or New Guinea before 26 January 1949 is eligible to become an Australian citizen if:
(a) a parent of the person became an Australian citizen on 26 January 1949;

and

(b) the parent was born in Australia or New Guinea or was naturalised in

Australia before the person’s birth; and

(c) the Minister is satisfied that the person is of good character at the time of

the Minister’s decision on the application.

This provision is the equivalent of Section 11 of the old Act. Section 11 complemented the former subsection 25(3) which provided a person became a citizen automatically (by operation of law) if born outside Australia before 26 January 1949 if the father became a citizen on that date. Section 11 of the old Act provided for persons born outside Australia before 26 January 1949 whose mother became citizens on that date. Both Sections 11 and 25(3) required that a person enter Australia prior to 1 May 1987.
Section 11 was only in effect from 1991 to 1996. Many people were unaware of these

limitations and as a consequence have been unable to access their entitlement to

citizenship by descent. This new Section remedies those problems.

Temporary Residence Qualifying for Residence Requirement – Activities ‘beneficial to Australia’:
Currently, the Minister has a discretion to treat a period as one in which the

person was present in Australia as a permanent resident if, the person was present in

Australia during that period and the Minister is satisfied that the person will suffer significant hardship or disadvantage if that period were not treated as one during which the person was present in Australia as a permanent resident.

This is to be extended by Subsection (7) which allows the Minister to exercise a discretion in relation to the residence requirements where a person is in Australia and engaged in activities which are beneficial to Australia. The Minister may treat a period as one in which the person was present in Australia as a permanent resident if:

(a) the person was engaged in activities during that period that the Minister

considers to be beneficial to Australia; and

(b) the person was present in Australia during that period.
Residence Requirements where Residence was not in Australia during Relevant Period:
Subsection (8) allows the Minister to exercise a discretion in relation to the residence

requirements where a person is outside Australia and engaged in activities which are

beneficial to Australia. The Minister may treat a period as one in which the person was present in Australia as a permanent resident if:

(a) the person was engaged in activities during that period that the Minister

considers to be beneficial to Australia; and

(b) the person was not present in Australia during that period but was a

permanent resident during that period; or

(c) either:

(i) the person has already been present in Australia as a permanent

resident for a total period of at least 1 year; or

(ii) the Minister is satisfied that the person will suffer significant

hardship or disadvantage if that period were not treated as one

during which the person was present in Australia as a permanent

resident.

The objective of the residence requirements in the old Act was to ensure those conferred citizenship had established close and continuing ties with Australia. There was significant disparity in terms of achieving this goal between the discretion available in the case of people who spend periods of time overseas following the acquisition of permanent residence (paragraphs 13(4)(b)(i) of the old Act) and the discretion available for people who have lawfully spent time in Australia prior to the grant of permanent residence (paragraphs 13(4)(b)(iv) of the old Act). 

Under the old Act, a person could conceivably spend one day in Australia to give effect to their permanent visa and spend two years overseas (as long as they could establish some benefit to Australia). At the same time, a person who spent considerable periods of time in Australia on a temporary visa had to establish that they would suffer significant hardship or disadvantage if not approved for citizenship. Government policy also required that these people be in Australia continuously for 12 months. This former provision did not adequately reflect the fact that over the years changes under the Migration Act have seen people living temporarily in Australia for considerable periods prior to the grant of permanent residence. This new Act reflects those changes.

Residence Requirements for Spouses of Australian Citizens:

Proposed subsection (9) provides for Ministerial discretion in the case of a spouse,

widow or widower of an Australian citizen.

If the person is the spouse, widow or widower of an Australian citizen at the time the

person made the application, the Minister may treat a period as one in which the person

was present in Australia as a permanent resident if:

(a) the person was a spouse of that Australian citizen during that period;

and

(b) the person was not present in Australia during that period; and

(c) the person was a permanent resident during that period; and

(d) the Minister is satisfied that the person had a close and continuing association with Australia during that period.

Proposed subsection (10) clarifies that for the purposes of new subsection (9), the

meaning of ‘spouse’ of an Australian citizen includes a person granted a permanent visa

as a de-facto spouse of that citizen.

This new subsection amends the Act by requiring that spouses of Australian citizens meet

the same criteria as other adult applicants for citizenship. This reflects current policy, and

the modern expectation that adult applicants should qualify in their own right rather than

relying on a spousal relationship with another person.

However, it is recognised that in some circumstances the spouse of an Australian citizen

may have difficulty meeting the residence requirements, for example if they are

accompanying their Australian citizen spouse overseas (for example, spouses of Australians working overseas for international organisations). As a result this subsection

introduces a new discretion to waive part or all of the residence requirements for the

spouse of an Australian citizen who can demonstrate a close and continuing association

with Australia.

Associated with this new discretion, a new provision (subsection 24(5)) provides for

approval of applications where the spouse is outside Australia.  Previously, citizenship could only be granted to someone not physically present in Australia in exceptional circumstances.
Increasing the Residence Requirement:

Currently the residence requirements for citizenship are that the person must have spent at least one year in the last two and at least 2 years in the last 5 years in Australia as a permanent resident.
These requirements are to be changed by the new legislation so that the person must have been present in Australia as a permanent resident for:
(a) a total period of at least 1 year in the period of 2 years before the day the

person made the application; and

(b) a total period of at least 3 years in the period of 5 years before that day.

New subsection 1(b) amends paragraph 13(1)(e) of the old Act by extending the

requirement by 12 months to three years in the five years immediately before the time of application. The Government’s argument in favour of this change is that it strengthens the integrity of the citizenship process by enabling more time for new arrivals to become familiar with the Australian way of life and the values which they will need to commit to as Australian citizens; and the identification of people who may represent a security risk to Australia.

Michael Thornton
PAGE  
1

