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Increasing government worksite investigations,
stricter E-Verify laws and regulations, and the need
for companies to streamline their human resource
operations in a still-fledgling economy, have made
employment eligibility immigration compliance,
often referred to as "I-9 Compliance," critical for
employers across the U.S. The healthcare industry,
in particular, is vulnerable to I-9 compliance issues,
simply by virtue of its size and predicted growth
potential. According to the Bureau of Labor
Statistics, the healthcare industry provided 14.3
million jobs for wage and salary workers in 2008.
Further, the BLS estimates that healthcare will
generate 3.2 million new wage and salary jobs
between 2008 and 2018, more than any other
industry, largely in response to rapid growth in the
elderly population.? Each one of these new hires will
need to be verified for employment eligibility in the
U.S., a process that is often ignored, forgotten, or
performed incorrectly.

Informal studies have found that a typical
organization that completes 1-9s using pen and
paper will often have errors on more than half of
their 1-9 forms.? If left untouched, these issues can
lead to government penalties, potentially as severe
as the revocation of a business license, as well as
discrimination and other damage claims by affected
employees. 1-9 compliance can also arise in the
context of mergers and acquisitions where
acquiring companies can inherit the liability of the
target company. Fortunately, the road to 19
compliance is well-paved with best practice

guidance from experienced attorneys, smart
electronic tools, and war stories from employers
that have learned these lessons the hard way.*

Employment Verification: A Brief History of IRCA,
the Form I-9, and Enforcement

In 1986, Congress was debating many of the same
questions raised in the news today regarding “illegal
immigration” and the best way to gain control of
the US borders.” The debate ultimately ended with
passage of the Immigration Reform and Control Act
of 1986 (IRCA), and its ratification by President
Ronald Reagan.® Central to IRCA was a section that
created an employer sanctions system that requires
all employers in the United States to verify the
identity and employment authorization of nearly all
employees hired since the law was passed in 1986.
These provisions essentially made every employer
in the country a deputy of the Immigration and
Nationality Service (INS) by requiring them to take
responsibility for verifying that their employees are
authorized to work in the U.S.” IRCA also made it
unlawful to knowingly hire a person who is not
authorized to work in the U.S., or to continue
employing such a person.

Shortly after the law passed, the INS created the
Form [-9, Employment Eligibility Verification, to
enable employers to document that they have met
their obligations regarding verifying the identity and
work authorization of their employees.® The Form I-
9, often dubbed the most complicated one-page
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form in America, has three parts.® Section 1 asks for
basic biographical information and requires the
employee to certify that he or she is a citizen, a
non-citizen national, a permanent resident or an
alien authorized to work under another status. The
second section is completed by the employer who
must verify the documents an employee presented
to prove their identity and right to work and that
the paperwork was completed in a timely manner.
The third section is reserved for employers who
must periodically update the 1-9 form or re-verify
work eligibility of those employees that possess
only temporary work authorization.™

After IRCA’s implementation, the INS initiated an
educational program to ensure compliance with the
new requirements.'! Copies of the 1-9 Handbook for
Employers (M-274) were mailed to millions of
employers and also distributed by national trade
and business associations. The INS focus was clearly
on educating the public, and enforcement was
gradually implemented against egregious violators
of the Ilaw that were knowingly hiring
undocumented workers. This employer-centric
focus, often referred to as “shaking the tree” was
not particularly successful by most accounts.
Without significant civil or criminal penalties against
employers, many organizations simply did not
consider 1-9 compliance a serious risk worth
managing.

The enforcement strategy changed dramatically
following the September 11, 2001, terrorist attacks,
which led to the formation of the Department of
Homeland Security, and its chief enforcement arm,
Immigration and Customs Enforcement (ICE).** In
the post 9/11 world, ICE initially focused on
worksites related to critical infrastructure and
national security, such as nuclear power plants,
defense facilities, and airports (known internally as
Operation Tarmac).” Later in April 2006, ICE began
a new initiative to target employers engaged in the
use of unauthorized workers through high-profile
raids, targeting mostly bad-faith actors.’* While
these investigations attracted significant media
attention, their overall effectiveness was
guestionable. By all accounts, raids were extremely

expensive, and many felt the focus should be on
employers.

1-9 Form Enforcement Today: Employer-Focused
Again

In 2004 President George W. Bush began to push
for comprehensive immigration reform that has set
off a national debate that has only grown more
heated. The tough politics surrounding immigration
have led to a dramatic increase in immigration
enforcement activity. In 2009, ICE implemented a
bold new worksite enforcement strategy to create
an employer “culture of compliance” through
administrative Form I-9 audits and the imposition of
“meaningful civil fines” for mistakes made in the
process.15 True to its word, since July 2009, ICE has
conducted more than 1,600 Form I-9 investigations,
leading to 164 final orders imposing more than $4
million in fines.'® In addition, recent
announcements from |ICE indicate that 19
investigations will continue full steam in the year
ahead, with additional auditors being hired and a
new centralized Auditing Center being established
to assist with administrative reviews. ICE intends to
conduct these [-9 investigations based upon
“credible leads,” which may consist of complaints
from disgruntled employees and information-
sharing from other government agencies. ICE has
also been known to target certain employers, most
notably those in construction, hospitality, retail and
other industries with high turn-over and frequent
reports of undocumented workers.

The I-9 Risk for Healthcare Employers

The resurgence of 1-9 audits and civil penalties as
the government’s weapon of choice casts a much
wider net than the raid approach, potentially
affecting many well-intentioned employers that
have simply de-prioritized -9 compliance over the
years. Healthcare employers, in particular, are an
attractive target, given the relative size of the
industry and the diversity of its workforce. Many
employees in the healthcare industry are on part-
time schedules where others are working long
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hours at institutions which need staffing around the
clock. Shift work is common in some occupations,
such as registered nurses, as well as in other
emerging segments including home healthcare
services."”

Maintaining 1-9 compliance over such a diverse
entity can be challenging at best, and many
employers struggle with organizational
complexities. It's a familiar story: the responsibility
for completing I-9s is relegated to a few people who
happen to be spread out at various locations or
departments. Training is often nonexistent (HR
representatives basically teach themselves), and
policies vary widely across locations. It's a perfect
storm for |-9 mistakes, disparate treatment of
employees, and eventual government scrutiny. To
make matters even more complicated, employers
also need to pay attention to the Form I-9’s online
companion, E-Verify, which has been growing
rapidly during the past 3 years.

E-Verify Use on the Rise

E-Verify, formerly known at the Basic Pilot Program,
is the Department of Homeland Security’s free
Internet-based system that employers can use to
electronically confirm the employment eligibility of
newly hired employees.”® The system, authorized
and created under a 1996 law known as IIRAIRA,
compares social security number (SSN) data and
information in DHS’ immigration databases to the
employee’s name and other Form I-9 information to
confirm the information matches the employee’s |-
9. If an employee’s information does not match the
government databases, DHS will notify the
employer of the non-confirmation. In turn, the
employer is then instructed to contact the
employee and provide the worker an opportunity to
contest and correct the problem.” DHS boasts that
E-Verify automatically confirms 96.9% of employees
as work authorized either instantly or within 24
hours. The remaining employees either receive final
non-confirmations (2.8 percent) or are later
confirmed after resolving the mismatch (0.3
percent).”

Until recently, most healthcare employers had little
incentive to register for E-Verify, unless they were
looking to reduce or eliminate Social Security
mismatch letters or improve the accuracy of their
wage and tax filings. Over the past two years,
however, E-Verify participation has been increasing
dramatically, due to federal and state regulations
and laws. The first such regulation was
implemented in 2008 and allows certain foreign
student employees with degrees in science,
technology, engineering, or math to extend their
work authorization if their employer is enrolled and
participating in the E-Verify program.’’ The most
far-reaching E-Verify regulation went into effect in
September 2009, when the United States
Citizenship and Immigration Services (USCIS)
implemented the “federal contractor rule” which
requires certain  federal contractors and
subcontractors to use E-Verify for all new hires, as
well as current employees who will directly perform
work under a federal contract, with some narrow
exceptions.22

Health care employers that contract with federal
agencies such as hospitals that provide services to
federal employees are included in the tens of
thousands of employers covered by the rule. These
new regulatory provisions and requirements have
led many employers to enroll in E-Verify at an ever-
increasing rate. According to the USCIS, roughly
1,400 employers register for E-Verify ever week.

The Financial and Legal Burdens of E-Verify

While the E-Verify system has been touted by many
as a successful program to reduce unauthorized
employment, it is not without its detractors. Many
organizations argue that E-Verify enrollment and
participation can cost employers thousands of
dollars in external training, policy-making, and other
administrative activities.”> Certain large employers
have also reported erroneous mismatches that far
exceed the USCIS statistics. Resolving these “false
negatives” adds additional cost to the process, both
in the form of lost productivity for the worker who
needs to contact SSA or DHS as well as the HR
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representative who needs to provide assistance and
follow-up. Moreover, the National Immigration Law
Center points out that E-Verify is susceptible to
abuse and misuse by employers who intentionally
or unintentionally violate the program rules. For
example, studies have shown that employers have
improperly restricted work assignments, delayed
job training, or even terminated employees upon
receiving an initial mismatch.?*

In response to these concerns, USCIS has
implemented several new E-Verify initiatives
designed to increase employer compliance, prevent
unlawful employment discrimination, and deal with
identity theft. These initiatives include the
establishment of a Monitoring and Compliance
(M&C) branch?®; E-Verify hotline for employees; and
a cooperative agreement with ICE regarding
compliance issues.”® The M&C Branch uses the E-
Verify hotline and advanced database tracking
technology (often referred to as “data mining”) to
monitor E-Verify submissions to spot incorrect use
of the system (whether accidental or otherwise).
This could include submitting an employee multiple
times through E-Verify; submitting multiple
instances of the same SSN; using E-Verify on an
existing employee where this is not permitted; or
engaging in selective use of E-Verify. Any of these
actions could be referred to ICE for worksite
investigation or the Department of Justice for
discrimination issues.

Federal Contractor Issues

E-Verify “data mining” can be especially troubling
for healthcare employers that are awarded federal
contracts containing the “E-Verify clause” which
mandates E-Verify for all new hires and existing
employees (either assigned to the contract or the
entire workforce).”’” The sheer number of E-Verify
cases submitted by federal contractors provides the
M&C branch with a lot of data to scrutinize and
many reasons for employer concern: Based on
employer size, does it appear that an organization is
selectively using E-Verify? If you have registered
with E-Verify under several different accounts

(based on the employer’s tax ID), will these raise
red flags? What happens if you are unable to verify
your entire workforce within the 180-day
timeframe (assuming you have elected to do so)?
By and large, the USCIS has assured us that these
situations are correctible as long as the employer is
acting in good faith and documenting all of its
attempts at compliance. Therefore, from a risk
management perspective, employers are well-
advised to keep detailed notes and logs of their E-
Verify policies and any issues that may arise.

What about contractors who have not enrolled yet
because they have not received a qualifying
contract “with the clause?” Is there a danger that
USCIS might be actively monitoring to see if a
particular organization has properly enrolled as a
federal contractor and is actively using the system?
Thus far, the USCIS has maintained that it has no
interest (or capability for that matter) to monitor
this sort of compliance. Rather, the M&C branch
merely checks to see if employers are using the
system properly and also provides public reports of
those employers (with 5 or more employees) that
are enrolled as federal contractors — making all of
us a “Big Brother” of sorts.”® Employers that use
subcontractors also need to verify that their
subcontractors are using E-Verify, although this
duty only appears to require the prime contractor
to verify enrollment (not actual/ongoing use).”

The State and Local E-Verify Maze

Aside from the obligations imposed by the federal
contractor rule, E-Verify is still a voluntary program
at the federal level. The challenge for employers,
however, occurs at the state and local levels. In the
absence of comprehensive immigration reform,
many states, cities and local counties have taken
matters into their own hands, enacting laws,
ordinances, and regulations imposing employment
eligibility verification requirements and severe
penalties for noncompliance on employers. Several
states, including Arizona, Mississippi, South
Carolina, and Utah have made E-Verify mandatory
for all employers in the state, whereas many others
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have enacted laws which affect only state or local
contractors.*

To further complicate matters, many state laws
have been enacted without any accompanying
guidance, leaving many questions and legal issues
unanswered. The end result is a constantly changing
labyrinth of E-Verify requirements and obligations
that is particularly tricky for multi-state employers
such as those in the healthcare industry. Some of
this uncertainty may be addressed when the U.S.
Supreme Court hears an appeal to the Legal Arizona
Workers Act (LAWA), a 2007 Arizona state law
which requires all employers in the state to
participate in E-Verify and imposes sanctions on
employers who hire unauthorized workers.
Chamber of Commerce of the U.S. v. Candelaria will
come before the Supreme Court in the Fall 2010,
with a decision expected in Spring 2011. Although
the law only applies to Arizona employers, the
Court’s decision could have a profound impact on
the growing patchwork of state (and local) E-Verify
requirements.

Managing I-9 and E-Verify Risk through Best
Practices, Training and Tools

The road to I-9 and E-Verify compliance for most
organizations starts with a thorough self-
examination of existing paper 1-9s, E-Verify
submissions (if applicable), standard operating
procedures, and past practices. While there are
many do-it-yourself guides available on the Internet
and elsewhere, consulting an immigration or
employment lawyer who is familiar with 1-9 and E-
Verify issues can save employers hours of research
and provide a solution tailored to the organization.
After reviewing an employer’s [-9 compliance
program, attorneys will typically recommend
undertaking several steps:

1. Conduct a preventative internal audit of
the I-9 files to see if there is a pattern of
violations requiring correction. The law
permits employers to correct certain
technical or procedural violations on

the I-9 forms as part of the employer’s
good faith efforts.

2. Establish a regular training program (led
by immigration counsel) for human
resource professionals regarding 1-9
compliance rules. This training should
cover the basics of -9 completion,
retention, reverification, and anti-
discrimination issues. If the employer
experiences frequent turn-over, it’s
advisable to schedule these trainings on
a quarterly or semiannual basis.

3. Establish uniform company policies
regarding |-9 and E-Verify practices to
address  those frequently asked
questions. These can include questions
such as whether to make photocopies
of supporting documents; how to
handle remote hires; and procedures
for communicating E-Verify
mismatches.

4. Implement a reverifications tickler
system to ensure [-9s that show
expiring work authorization are checked
in a timely manner.

5. Centralize the 1-9 recordkeeping
process by delegating oversight
responsibility to a key group of HR
managers. These individuals can serve
as in-house experts for questions that
arise from the field or liaisons with
outside counsel for tricky situations.

Modernizing a Compliance Function: Electronic I-9
Systems with Integrated E-Verify

Despite all of these best efforts at compliance,
many employers still find the paper-based [-9
process to be error-prone and inefficient. With
increasing E-Verify use, there is also the needless
retyping of 1-9 data from a paper form to a web
screen. Fortunately, the regulations allow
employers to use electronic I-9 and E-Verify
systems, which offer numerous benefits to
organizations looking to improve and streamline
their employment eligibility verification process.*
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Some of the more common (yet important)
advantages include the following:

e Prevent costly errors and omissions on
the 1-9 form, through validation alerts
and warning messages which force the
user to complete the form properly;

e Automate reminders, notifications and
on-screen warnings for important
dates, such as signing deadlines,
reverifications, and E-Verify tasks;

e Transmit I-9 information seamlessly to
E-Verify, preventing mistakes which can
lead to costly mismatches;

e Centrally manage the 1-9 program
across multiple worksites with secure
user roles and privileges;

e Securely maintain electronic I-9s and
archival (paper-based) I-9s in a digital
format for easy retrieval;

¢ Automatically notify HR when old 1-9s
can be purged for terminated
employees once federal retention
requirements are satisfied; and

e Provide compliance and usage reports
to assist in self-auditing or external
investigations.

While the advantages of electronic I-9 systems are
often clear, some specific requirements must be
addressed before adopting a particular system. The
Regulations at 8 C.F.R. § 274a.2(e) provide the
minimum requirements for an electronic [-9
software application. Employers should be
particularly cautious of data security and privacy
issues in keeping an 1-9 record in electronic format.
Under the regulations, employers must utilize a
secure |-9 system that limits access to authorized
personnel, provides a backup for recovery of
records, ensures that employees are trained to
minimize the risk of alteration of the data, and
provides a detailed audit trail showing the dates of
system access, identity of the users, and the
particular action taken. In evaluating an electronic I-
9 system, employers must ensure that all of these
elements are met and exceeded. As healthcare
employers are well aware, a breach of security can

expose an organization to private actions by
employees and potential issues during a
government investigation.

Employers Should Focus on I-9 Compliance

The Form I-9 has often been viewed as just another
administrative step in the on-boarding process,
leading many employers to assume that compliance
should be relatively straightforward or not that
important in the grand scheme of risk management.
The tides, however, are clearly changing with 1-9
enforcement, immigration-related anti-
discrimination suits, and E-Verify rules and
monitoring on the rise. The Obama Administration
has made it clear that all employers, including
health care companies, are fair game and subject to
scrutiny. Employers facing these challenges and
looking to reduce risk should strongly consider a
top-to-bottom evaluation of their current 1-9 and E-
Verify practices to identify deficiencies, correct
errors, and implement new best practices with
technology to stay ahead of the curve.
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Internet and SHRM’s Employers Immigration
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