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BUTHELEZI BURIES HATCHET IN CAPE TOWN

Highlights future of global migration and power of judiciary

Staff reporter

Cape Town, May 14 - “It is often difficult to believe anything complimentary said about someone else. However, credence can be given to compliments paid by an enemy or opponent.”

Former minister of Home Affairs Mangosuthu Buthelezi spoke these words during his keynote address at the 10th anniversary of Eisenberg & Associates, South Africa’s pioneers of immigration law based in Cape Town.

Referring to the relationship that developed between himself and Gary Eisenberg, founder of Eisenberg & Associates, during years spent in and out of courtrooms after South African doors were theoretically opened to the world, Buthelezi’s revelations often resembled the plot of a best-selling political thriller.

As a young Cape Town lawyer, Gary Eisenberg took the fledgling Government of Unity to court in his personal capacity. 

A series of events, which not only saw legal and constitutional history being made, but which would also lead to the young democracy operating from a departure point of building international bridges rather than burning them, were set in motion. 

Eisenberg’s actions also played a role in President Thabo Mbeki taking the globally unprecedented step of suing a member of his own cabinet, with Eisenberg at one stage no longer opposing only the Minister of Home Affairs, but also having to defend himself on charges tantamount to treason in Mbeki vs Eisenberg.

Addressing an audience comprised of South Africa’s legal luminaries and immigrant elite on Thursday May 10, Buthelezi said Eisenberg’s unprecedented actions after the turn of the millennium should now, “because of what he did for our country and the example it may set for the entire legal profession”, be placed on record.

“When I was given the portfolio of Home Affairs in 1994, I found myself in a legal quandary, a policy vacuum and an administrative nightmare,” said Buthelezi. 

“This was the context in which the rights, duties and obligations of people interfacing with our immigration systems had to be dealt with.”

Within the framework of a Constitution which gave no direction as to whether South Africa should have an open or closed policy in respect of immigration, and no hint as to how the entire matter should be structured and pursued, courageous visionary Eisenberg founded his law firm specializing in immigration and nationality law.  
It had been five years since Eisenberg returned to South Africa after obtaining a Juris Doctor from Tulane Law School in New Orleans, sacrificing a lucrative USA-based career for the opportunity to play a role in the policy making process of a democracy under construction.

“Foreigners were looked upon with hostility... my department saw its main role as that of keeping people out,” says Buthelezi of the Home Affairs mindset during those formative years.

But Eisenberg, whose main role was that of getting people in, entered the cold war of South African immigration with guns blazing. 

His was the first public interest lawsuit brought by a lawyer not on behalf of a client, but in the general interest of the rule of law and the South African people.

In a remarkably gracious act towards his former adversary, Buthelezi revealed the circumstances under which Eisenberg “spent his own money and effort to make a point in the general interest”:

“(Eisenberg came in), armed with his faith in the rule of law and the provisions of the Constitution. He took me to court time and again, and time and again he won. Entrusted as I was with the responsibility of executing the law then on the books, in the beginning I fought him and hoped to defeat him.

“But then I realized the inequity of the law and, even though I was called upon to resist his actions, in my heart I supported them while beginning to promote a comprehensive review of the law.”

One of the first constitutional battles initiated by Eisenberg targeted the secrecy surrounding the Aliens Control Act. 

Buthelezi, alerted to the situation by Eisenberg’s challenge, instructed his Director-General to make the document public. Upon his third request, the “less-than-cooperative” DG responded with a letter in which he refused to comply with Buthelezi’s instructions and identified Eisenberg as the nemesis and grand opponent of the Department of Home Affairs – somebody whose interference should not be entertained.

Buthelezi says it was at this stage that he felt great sympathy for the lonely voice of reason which belonged to Eisenberg.

This first challenge to the constitutionality of the actions of the Department of Home Affairs was just the beginning, explained Buthelezi.

“One piece of litigation after another undermined the entire system of migration control, breaking down the inequity and injustice built into it,” he said, adding “the constitutional litigation in the field of migration control had an enormous impact on the rest of the legal system.”

“I could mention many cases brought by Mr Eisenberg which broadened the spaces of freedom and liberty for all South Africans.”

In addition, Buthelezi said the Constitutional Court’s recognition of Eisenberg’s locus standi set a general rule for public advocacy litigation, which now allowed for the legal fraternity and the South African people to resort to constitutional justice.

Buthelezi pointed out that Eisenberg has illustrated by example how the legal fraternity and lawyers can protect South Africa’s democracy - by holding Ministers accountable through the judicial process.

Speaking frankly, Buthelezi shed light on the circumstances under which he was ousted from cabinet.

“Mere days before the (2004) elections, the President was suing me both in my ministerial and personal capacities. A few days after the elections, the President chose not to invite me again to join his cabinet, which led my party to no longer be part of a coalition government. 

“Anyone may draw the conclusion they wish in respect of the connection between these two events, which are in such close proximity in time.”

Moving on to more recent developments, Buthelezi congratulated Home Affairs Minister Nosiviwe Mapisa-Nqakula for the recent appointment of Mavuso Msimang as Director General of the embattled government department.

“Although his liberation struggle credentials are impeccable, I can assure you that he is not obsessed with them. To him it is the now and the future which matter, rather than the past.” 

Buthelezi added that he hoped his speaking of Msimang in this vein would not amount to a kiss of death for Msimang.

Addressing Eisenberg in the 150-strong audience at the Table Bay Hotel, Buthelezi said he believed that in Msimang, Eisenberg and the rest of the legal fraternity now had someone they could do business with.

“Migration may bear in the 21st century almost the same importance that human rights did in the 20th century,” he said.

“One day the development of migration control may finally assert the prominence of the people of the world over the many governments, potentates and oppressors which claim to rule them.”

Buthelezi urged Eisenberg, who was recently elected vice chair of the Immigration and Nationality Law Committee of the International Bar Association and is the only South African immigration lawyer elected to the International Who’s Who of Business Lawyers, to carry forward the vision of freedom and democracy.

“This vision, I promise you, is far from being accomplished and is now more than ever in great jeopardy. Therefore, I hope that all the lawyers present here this evening will continue to act as vigilant watchdogs over our fledgling democracy.

“The courage of a single man can indeed make a difference in the course of human events... no-one should feel hopeless when confronting injustice. A single person armed with the sword and shield of the law can indeed make a significant difference to the greater common good.”

5

