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Surfing the Net: A Quick-and-Dirty Guide to
Basic Legal Research

to people working for nonprofit research
institutions as well as for universities. The
Web can help you in documenting whether

preparing varions types of immigration cases. We thought we would start with one

I N THIS ISSUE, WE BEGIN a series of articles on using the Internet to assist in
of the most common types of employment-based visa cases—the H-1B application.

‘We will approach each visa by presenting a hypothetical.

Obviously, a firm grounding in the
law is always crucial before working on an
Immigration case. This article is not in-

tended to focus on the best legal research |
sources ol the Web, and using print ver- |

sus electronic resources is, in many ways,
a matter of personal preference, However,
there are a few sites worth noting. And
there are products like ATLA Link (AILA%
immigration library on CD-ROM; see
www.ailapubs,org for more information)
and LexisNexis (www.lexis-nexis,com) that
are excellent resources, but discussion of
these products goes beyond the scope of
this article.

For quick-and-dirty, basic legal re-
search, you might find U.S. Citizenship
and Immigration Service’s (USCIS) Web
site (www.nscis.gov) a good place to start,
especially if you are seeking primary source
material. You can find, among many other
items, the Immigration and Nationality
Act (INA), regulations, and operations
instructions there.

The single best source for agency memn-
oranda, minutes from liaison meetings
where palicy and procedural issues are dis-
cussed, and updates on pending legislation
would no doubt be ATLA’s InfoNet, which
is available to all ATLA members as part
of membership dues. The offerings on
InfoNet are vast and constantly expand-
ing. InfolNet is probably the best Internet
resource produced by any bar association
in the country.

ATLA also publishes annually a compi-
lation of all the past year’s agency cables,
memos, and laison committee minutes as
a desk reference available to members and

nonmembers. Please see www.ailapubs.org -

for more information.

AlLA's InfoNet is
probably the best

The message boards on InfoNet's “Mes-
sage Center” also can be useful research
tools. A search through the archives will
often reveal similar questions having been
asked along with the responses.

(@™ The H-1B Cap
For this case study, we will look at an In-
dian physical therapist being hired to pro-
vide physiotherapy services at a hospital in
Nevada. One of the most impertant issues
to consider in an H-1B case is whether
H-1B visas are even available under the
annual cap. While there are useful print
resources available, Web sites such as wwmw
aila.org, the AILA InfoNet, and Siskind
Susser’s www. Visalaw.com are places you
can go to get this information.
Assuming the H-1B cap is an issue in our
hypothetical case, we would need to qualify
for an H-1B cap exemption. As readers no
doubt know, cap exempHons are available
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the exemption is available. Many nonprofit
research hospitals actually post their tax re-
turns online, and you can quickly download
your evidence. A number of hospitals qual-
ify for H-1B cap exernptions as institutions
of higher education because they have nurse
and health professional training programs.
In a recent case, a hospital employer said it
did not qualify for an exemption. However,
the hospital’s Web site revealed it had an
associate’s degree program for nurses at the
hospital, thereby qualifying the whole insti-
tution for a cap exemption,

Finally, hospital Web sites frequently con-
tain information about affiliation arrange-
ments with universities (some of which
the human resources department may not
Imnow); and, if the hospital is a nonprofit, its
relationship with the university may qualify
the hospital for an exemption.

@™ Type of Occupation

5o now you believe that an H-1B num-
ber is available. A basic issue in an H-1B
case is to document that the occupation
qualifies as a specialty occupation. One of
the first places you would typically checlk
would be the Department of Labor’s Dic-
tionary of Occupational Titles (DOT). The
DOT is available online at www.oalj.dol.
gov/libdot.htm. Another DOL database
to check is O*NET, found at www.doleta.
goviprograms/onet,

@™ The Prevailing Wage

A key requirement that could trip up
your client is demonstrating whether the
prevailing wage is being paid. You might
first want to submit to the appropriate
state worldforce agency (SWA) a prevail-
ing wage request. DOL has a page at wivw.
ows.doleta. gov/foreign/contacts.asp that has
all the contact information for each SWA.




Lawyers often do their own wage research rather than
rely on the state's determination of the prevailing wage.
You can look up the same data the state sees by
checking DOL's online wage database.

The DOL's page has links to some of the
SWAs. DOL also links to prevailing wage
forms for some of the states, also available
for downloading. Some states, like Colo-
rado, now have Web-based forms where
you can submit your request far a prevail-
ing wage right from the Web site.

Lawyers often do their own wage re-
search rather than rely on the state’s de-
termination of the prevailing wage. You
can look up the same data the state sees
by checling DOL's anline wage database at
www,flcdatacenter.com. And if you cannot
find an applicable or satisfactory wage in
this database, there are many, many Web
sites out there that publish wage surveys in
various industries,

Once you prepare the labor condition
application, you can file it electronically
from the Department of Labor’s Web site
at www.lca.doleta.gov.

While preparing the case, you will
need to double check the filing fee.
USCIS has its fee schedule at hittp://uscis.
gov/graphics/formsfee/forms/index.hitm,

(@™ Ways to File

Now you are ready to file your case. If you
want to file by mail, you can find infor-
mation on where to file the case, service
center procedures, and filing tips by go-
ing to http://uscis,gov/graphics/fieldoffices/
service_cemters/index.htin.

You can also now file your case elec-
tronically. This might be critical if you are
racing against the clock in a case, and you
need to get a receipt instantly, E-filing is
now possible—at least the filing of the
forms. Supporting documents still need
to be submitted by mail along with the
printed-out filing data (think of this as
similar to the way you respond to a re-
quest for additional evidence). You also
pay the filing fee electronically, either
from your checking account or via credit
card. Of course, since e-filing does not yet

integrate very well with case management
programs and will involve more worl,
you might want to take that into account.
Our firm charges a small surcharge in
e-filed cases to make up for the additional
time expenditure. You can find USCIS’s
e-filing page at hittp:/fuscis.gov/graphics/
formsfee/forms/eFiling. htm.

After you have filed the case, you will
need to monitor its progress. How long
will the case take to process? You can
check the AILA InfoNet for process-
ing times as well as USCIS’s Web site
at hitps://egov.immigration.govicris/jsps/
index.jsp. You can then check the sta-
tus of a case at USCIS online (rather
than using the old and cumbersome
phone system) by going to hittps://egov.
imntigration.gov/cris/jsps/caseStat,jsp
with receipt in hand. You also can have
USCIS automatically notify you regard-
ing multiple cases by creating a portfo-
lio account at the same address.

@™ The Visa Stamp

Hopefully, your case gets approved in short
order without a glitch. Now you need to
assist the client in finishing up by getting
the visa stamp. If the client is in the United
States, you might choose to third country
process at a U.S. consulate in Canada or
Mexico. For several years, the State Depart-
ment has required advance appointments
at these consulates. The appointment can
be booked online at www.nvars.com.

If your client is processing in his or
her home country, you will want to go to
the Web site for the appropriate consul-
ate at hitp://travel state gov/visa/questions_
embassy.html to get critical processing
information. The consulate Web site
will normally have links to the appro-
priate visa application forms as well. A
helpful resource on consular processing
available in print—and electronically on
AILALink—is The Visa Processing Guide

(AILA 2004~05 ed.). See www.ailapubs,
org for more information.

We welcome commenis on sites that
are helpful in H-1B cases but were not
mentioned in this article, Just e-mail us at
ILT@ailn.org. Also, let us lnow what type
of cases you would like us to profile in fu-
ture “Tech Notes™ columns. L]
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nttack. This creative, aggressive and

knowledgeable lawyer has over 20
years of criminal trial and appellate
experience in New York State and
federal courts. He has lectured and
published widely in the area of
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